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| NTRODUCT| O\t

These materials are designed to assist counsel who find
t hensel ves invol ved in a bankruptcy appeal before the BAP

Appellate rules are found in Part VIII of the Federal Rules
of Bankruptcy Procedure (FRBP), Rule 8001 et seq. Local rules of
either the district court or the BAP rules also apply. Revised
| ocal rules for practice before the BAP were adopted by the Ninth
Circuit Judicial Council on February 24, 2000, and nay be found
on the BAP website at ww. ce9. uscourts. gov/bap.

Where national and local rules are silent or where they so
specify, the Federal Rules of Appellate Procedure (FRAP), the
Federal Rules of Civil Procedure (FRCP), the Federal Rul es of
Evi dence (FRE) or the Ninth Grcuit Rules (Grcuit Rule) nmay
apply. See 9th Cir. BAP R 8018(b)-1.

Il. JURI SDI CTI ON OF BAP
Under the Bankruptcy Code the district court has always had

the jurisdiction to review deci sions of a bankruptcy court. 28
U S.C § 158(a).? However, a circuit may establish a BAP, 28

' This summary is the cunul ative work of many current and

former BAP judges, |aw clerks and staff dedicated to the comon
pursuit of providing up-to-date materials to the public and bar.
These materials were first prepared and rel eased on March 15,
1985, by the Hon. Sidney C. Volinn, who served as a BAP Judge and
Bankruptcy Judge fromthe Western District of Washington. It has
been frequently updat ed.

The anal ysis contained herein is sumary in nature, is not
i ntended as | egal advice, and is no substitute for |egal
research. It is the responsibility of attorneys and litigants to
review and conply with applicable | aws and rul es governing
appel l ate practice and procedure.

28 U.S.C. § 158(a) provides:

(a) The district courts of the United States shall have
jurisdiction to hear appeals

(1) fromfinal judgnments, orders, and decrees;

(2) frominterlocutory orders and decrees issued
under section 1121(d) of title 11 increasing or
reducing the time periods referred to in section 1121
of such title; and



US C 8§ 158(b), and the Ninth Crcuit has had BAP since the

ef fective date of the Bankruptcy Code, October 1, 1979.° The
Bankruptcy Reform Act of 1978, which becane effective on Cctober
1, 1979, authorized the creation of the BAP. Then, follow ng the
decision of Northern Pipeline Constr. Co. v Marathon Pipe Line
Co., 458 U. S. 50 (1982)(hol ding that the Act unconstitutionally
conferred the essential attributes of judicial power on non-

Article Il bankruptcy judges), and passage of the Bankruptcy
Amendnent s and Federal Judgeship Act of 1984, the Ninth Crcuit
re-established the BAP by Order of the Judicial Council, in 1985.

That order was nost recently anmended as of May 9, 2002, and is
set forth at the end of these materials.

[11. 1 NTRODUCTI ON TO BAP

Seven bankruptcy judges are authorized by the Ninth Crcuit
Judi cial Council to serve on the BAP. Each case is heard by a
panel of three judges. No bankruptcy judge may hear an appea
originating fromhis or her district. 28 US. C § 158(b)(5).*

(3) with leave of the court, from other
interlocutory orders and decrees;

of bankruptcy judges entered in cases and proceeding
referred to the bankruptcy judges under section 157 of this
title. An appeal under this subsection shall be taken only
to the district court for the judicial district in which the
bankruptcy judge is serving.

® Currently, the First, Sixth, Eighth and Tenth Circuits
al so have established BAPs. In |ate Decenber 1999, the Second
Crcuit discontinued its BAP because only a few of the smaller
districts in that circuit participated (significantly, the
Southern District -- New York City, did not authorize bankruptcy
appeals to the Second Circuit BAP). District judges nust
aut hori ze appeals to BAP fromtheir districts (28 U S.C
§ 158(b)(6)), and all of the districts of the Ninth Grcuit have
granted that authorization.

* 28 U.S.C. 8§ 158(b)(5) provides:

An appeal to be heard under this subsection shall be
heard by panel of 3 nenbers of the bankruptcy appellate
panel service, except that a nenber of such service may not
hear an appeal originating in the district for which such
menber is appoi nted or designated under section 152 of this
title.



The BAP judges are all active trial court judges from around
the circuit. Al maintain a regular trial docket in their hone
districts. Currently there are six nenbers of BAP;, the seventh
position is being intentionally left vacant to reflect the BAP s
reduced filing nunbers and to all ow opportunities for pro tem
judge participation. The current nenbers of BAP are:

Hon. Elizabeth Perris (D. Oe), Chief Judge
Hon. Philip H Brandt (WD. Wash)

Hon. Christopher M Klein (E.D. Cal)

Hon. Janes M Marlar (D. Ariz)

Hon. Dennis Montali (N. D. Cal)

Hon. Erithe Smith (C. D. Cal)

BAP judges are appointed by the Crcuit for a seven-year
term At the end of that term they may seek reappointnent for
an additional three years. Each BAP judge has an extra | aw
clerk. Sone of the judges utilize both clerks on BAP matters and
on their regular “home court” assignnents while others divide the
duties between their two clerks.

The BAP also utilizes pro temjudges on a routine basis in
order to give appellate experience to other bankruptcy judges
within the Ninth Circuit. Those judges sit for one-day nerits
cal endar assignnents and have equal votes with the regul ar BAP
judges. They normally do not participate on notions. The
contribution of the pro temjudges allows the BAP to set nore
cal endars and hear nore cases than it coul d otherw se.

Col l ectively, the pro tem judges performthe work equival ent of
an additional BAP judge.

The BAP hears cases nine nonths out of the year with the
t hree-judge panels traveling to various venues in the Ninth
Crcuit. It does not normally hold hearings during April, August
and Decenber. The BAP continues to explore ways to utilize
tel econferencing and vi deo conferencing and to expand technol ogy
in order to provide quicker and nore conveni ent hearings for
| awyers and litigants. For this purpose, the BAP has been able
to use existing equipnment in several districts. For exanple, BAP
heari ngs have been held several tines in Las Vegas where sone of
the cases originated fromReno, with those litigants appearing by
vi deo. The panel has used a Santa Ana - Riverside connection as
well. Cases from Montana, |daho, Eastern and Western Washi ngton
and Oregon have al so been conducted by video. The Ninth Grcuit
has vi deo conferencing equipnent in its Pasadena and San
Franci sco courtroons, and vi deo-conference cases are often
schedul ed as part of the regular hearing cal endars at those
| ocati ons.



The BAP is staffed by its Cerk, a Deputy Cerk, tw staff
attorneys, and other personnel who maintain the files and dockets
and otherw se run the business of the court. The followng is
addi tional information about the clerk’s office:

Address: Court of Appeals Building, 125 South G and
Avenue, Pasadena, California 91105

Tel ephone: appeals from Central District of California
(626) 229-7220; appeals fromall other districts (626)
229-7225.

Filing Hours: Monday - Friday, 8:30 am to 5:00 p.m
Wb Site: www. ce9.uscourts. gov/ bap

PACER Site: https://pacer. bap09. uscourts. gov

| V. PRACTI CE BEFORE THE BAP

To practice before the BAP, an attorney nust be adm tted and
in good standing to practice before the Ninth CGrcuit Court of
Appeal s or a district court within the Ninth GCrcuit. An
attorney not so admtted nay request permi ssion to appear in a
specific case by notion to the BAP. 9th G r. BAP R 9010-1.

Once a case has been set for oral argunent, continuances are
rarely granted. By separate pleading or letter at the tinme of
briefing, counsel should advise the BAP Cerk of known scheduling
conflicts occurring during the third week of upcom ng nonths when
BAP argunments are likely to be scheduled. The BAP Clerk wll
work with the parties to resolve scheduling conflicts and ot her
matters concerning argunent. Prior to contacting the Cerk, the
movant shoul d contact opposing counsel so that the position of
bot h sides may be conveyed.

V. STARTI NG THE APPEAL PROCESS
A Time and Method for Filing a Notice of Appeal

A notice of appeal nust be filed with the bankruptcy
court within 10 cal endar days of entry of the judgnent,
order, or decree appealed from FRBP 8001(a), 8002,
and 9006(a). |If a tinely notice of appeal is filed,
any other party may file a notice of appeal (often a
cross-appeal) within 10 days of the date on which the
first notice of appeal was filed. [d. The appellant
must attach to the notice of appeal a copy of the
entered judgnent, order or decree fromwhich the appeal
was taken, if available. 9th Cr. BAP R 8001(a)- 1.
The tinely filing of a notice of appeal is “mandatory
and jurisdictional.” Browder v. Director, Dep't of
Corrections, 434 U. S. 257, 264 (1978); see also Slimck
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v. Silva (Inre Slimck), 928 F.2d 304, 306 (9th Gir.
1990) .

Di scretionary extensions may be granted by the
bankruptcy court, with sone exceptions® upon witten
nmotion. If a notion is filed before the expiration of
the original 10-day period, an extension nay be given
up to 20 days fromthe expiration of the tinme for
filing a notice of appeal. |If the notion is filed not
| ater than 20 days after the expiration of the original
10-day period, an extension may be granted upon a
showi ng of excusable neglect. See Pincay v. Andrews
351 F.3d 947 (9th Cr. 2003)(m stake by attorney in
del egating task of determ ning appeal deadline to

nonl awyer not consi dered excusabl e neglect). Such an
extension may be up to 10 days fromthe date of entry
of the order granting the notion. Once the appeal
period has expired, it cannot be resurrected. The
panel may not extend the tine requirenents of FRBP
8002. See Fed. R Bankr. P. 8019 and 9006(b)(3).

B. Tol ling Mdtions

If, within 10 days of entry of the judgnent, order or
decree, a party files a notion (1) to anmend or nake
addi tional findings of fact under FRBP 7052, (2) to
alter or anend the judgnent under FRBP 9023, (3) for a
new trial under FRBP 9023, or (4) for relief under FRBP
9024, then the 10 days for filing an appeal runs from
the entry of the order disposing of the |ast such

noti on outstandi ng. FRBP 8002(b). The BAP considers a
nmotion for reconsideration filed within 10 days to be a
notion to “alter or amend the judgnent” within the
meani ng of FRBP 8002(b). Bentley v. Bank of Coronado
(In re Crystal Sands Props.), 84 B.R 665, 668 & n.3
(9th Cir. BAP 1988). See generally 16A Wight &
MIller, Federal Practice & Procedure § 3950. 4.

° Fed. R Bankr. P. 8002(c) prohibits the bankruptcy court
fromextending the tinme to appeal orders granting relief from
stay; authorizing sale or use of property, extensions of credit
and use of cash collateral; assunption and assi gnnent of
executory contracts; approval of a Chapter 11 disclosure
statenment; and confirmation of a plan under Chapters 9, 11, 12
and 13.



Premature Notice of Appea

A premature notice of appeal (a notice of appeal filed
after the announcenent of a decision but before entry
of the judgnent or order) is treated as filed after
such entry and on the day thereof. FRBP 8002(a). |If
the notice of appeal is filed before entry of the order
bei ng appeal ed, the appellant nust forward to the BAP
Clerk a copy of the judgnent or order immediately upon
entry. 9th Cr. BAP R 8001(a)-1.

Election to the District Court (Opt-CQut)

The appeal fromthe bankruptcy court automatically goes
to the BAP unless a party tinely elects to have the
appeal heard by the district court. 28 US.C. 8§

158(b) (1).

A party m ght choose to have an appeal heard by the
district court if other litigation or related appeals
are already pending in the district court, or if there
is adverse BAP authority on the party’s issue.

1. The objection to having the appeal heard by the
BAP nust be nade as a “Statenent of Election” in a
separate witing. FRBP 8001(e); Arkansas Teachers
Ret. Sys. v. Oficial Inv. Pool Participants Comm
(In re County of Orange), 183 B.R 593 (9th Cr.
BAP 1995) (election nust be in a separate
docunent, filed separately fromthe notice of
appeal ). Anmended Order Continui ng Bankruptcy
Appel l ate Panel of the Ninth Grcuit (Anended My
9, 2002).

2. Deadline for filing Statenment of Election. In
locane v. Collins (In re loane), 227 B.R 181, 183
(9th Cr. BAP 1998), the BAP held that the
statutory deadline for nmaking the election is the
time the notice of appeal is filed (rather than
the date that the order is entered), even if the
notice of appeal is filed prematurely. |[If the
appel  ant noves for | eave to appeal but fails to
concurrently file a separate notice of appeal, the
notion for | eave shall be treated as if it were a
noti ce of appeal for purposes of calculating the
time period for filing an election. 9th Gr. BAP
R 8001(e)-1(b).




3. “Any other party” (e.g., the appellee) nust make
the election not |ater than 30 days after service
of notice of the appeal. 28 U S.C. § 158(c)(1).
In HBI, Inc. v. Sessions Payroll Mymt, Inc. (In
re Mackey), 232 B.R 784, 787 (9th Cir. BAP 1999),
the BAP held that the 30-day deadline begins to
run on the date of the court’s mailing, not the
date that the order being appealed is entered, and
that the 3-day extension provided for by FRBP
9006(f) applies when service is perforned by mail,
giving “any other party” 33 days to file the
statement of election after the clerk serves the
notice of appeal.

4. The BAP Panel “may transfer an appeal to the
district court to further the interests of
justice, such as when a tinely statenent of
el ection has been filed in a rel ated appeal, or
for any other reason the Panel deens appropriate.”
9th Cir. BAP 8001(e)-1.

Under Perroton v. Gray (In re Perroton), 958 F.2d
889 (9th Cir. 1992) and Determan v. Sandoval (In
re Sandoval), 186 B.R 490, 496 (9th Cr. BAP
1995), the BAP has no authority to grant in forma
pauperis notions under 28 U.S.C. § 1915(a) because
bankruptcy courts are not "court[s] of the United
States" as defined in 28 U S.C. § 451.
Consequently BAP has transferred sone of those
notions and rel ated appeals to the district court.

Fi nal Orders

In general, the BAP has jurisdiction to hear bankruptcy
appeals fromfinal judgnents, orders, and decrees. See
28 U S.C. 8§ 158. In addition, with | eave of the Panel,
the BAP has jurisdiction to hear appeals fromcertain
interlocutory orders and decrees. 28 U S.C. § 158; see
also Oficial Conm of Unsecured Creditors v. Credit
Lyonnai s Bank Nederland, N.V. (In re NSB Film Corp.),
167 B.R 176, 180 (9th G r. BAP 1994). See generally
16A Wight & MIler, Federal Practice & Procedure

8 3950. 2.

1. Definition of Finality

The standard for determning finality in the
bankruptcy context is nore flexible than in other
areas. NSB Film Corp., 167 B.R at 180. In
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contrast to an ordinary civil case where “a

conpl ete act of adjudication ends the litigation
on the nerits and | eaves nothing for the court to
do but execute the judgnent,” a bankruptcy order
is final if it “end[s] any interimdisputes from
whi ch appeal would lie.” Slimck, 928 F.2d at 307
n.1 (internal quotations and citations omtted).
An order is appeal able under the “flexible
finality” doctrine if it “1) resolves and
seriously affects substantive rights and 2)
finally determ nes the discrete issue to which it
is addressed.” Elliott v. Four Seasons Props.,
Inc. (In re Frontier Props., Inc.), 979 F.2d 1358,
1363 (9th Cir. 1992). For a recent discussion of
pragmatic finality in bankruptcy, see Saxman V.
Educ. Credit Myt. Corp (In re Saxman), 325 F. 3d
1168 (9th G r. 2003) (and the dissent).

Exanpl es of orders held to be final are: orders
granting or denying relief fromstay, In re Conejo

Enters., Inc., 96 F.3d 346, 351 (9th Gr. 1996);
an order confirmng a chapter 11 debtor’s

reorgani zati on plan, Pizza of Hawaii, Inc. v.
Shakey's, Inc. (Inre Pizza of Hawaii, Inc.), 761
F.2d 1374 (9th Cir. 1985); an order allow ng or

di sall owi ng an exenption, In re Jones, 768 F.2d
923 (9th G r. 1985); an order substantively
consol i dati ng bankruptcy cases, Al exander V.
Conpton (In re Bonham, 229 F.3d 750 (9th Cir.
2000); sale of property to a good-faith purchaser,
In re Sout hwest Products, Inc. 144 B.R 100 (9th
Cir. BAP 1992), but see In re M Capital
Corporation 290 B.R 743 (9th Cr. BAP 2003); In
re Thomas 287 B.R 782 (9th Cir. BAP 2002).
Exanpl es of orders held to be interlocutory are:
denial of a notion to dism ss a bankruptcy case or
adversary proceeding, Dunkley v. Rega Props., Ltd.
(In re Rega Props., Ltd.), 894 F.2d 1136 (9th Cr.
1990); Morrison-Knudsen Co., Inc. v. CHG Int'l,
Inc., 811 F.2d 1209, 1214 (9th Cr. 1987); D tter
V. Geenberg (Inre Ditter), 205 B.R 213 (9th
Cir. 1996); order denying a notion for summary

j udgnent, Consource | ndependent Foodservice Cos.,
Inc. v. Union Pacific R Co., 102 F.3d 438, 441-42
(9th Cir. 1996); order inposing nonetary sanctions
agai nst an attorney, Cunninghamyv. Hamlton
County, Chio, 527 U. S. 198 (1999). But see ol ant
v. Levy (Inre Golant), 239 F.3d 931, 935 (7th
Cr. 2001) ("we were unable to uncover any cases
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di scussi ng how Cunni ngham m ght alter the

| ong- hel d view that sanctions which conpletely
elimnate the possibility of a decision on the
merits--such as a default judgnment or

di sm ssal--are "final" for the purpose of

appeal ."); Reorgani zed Sol omat Enters., Inc. v.
Ibar (In re Solomat Partners, L.P.), 231 B.R 149,
151 (2d Cr. BAP 1999) (holding that denial of
civil contenpt notions was final and appeal abl e);
order granting notion to reopen a bankruptcy case,
Wlborn v. Gallagher (In re Wlborn), 205 B.R 202
(9th Gr. BAP 1996).

Note: Finality for purposes of jurisdiction over
“as of right” appeals under 28 U.S.C. § 158(a)(1)

i n adversary proceedi ngs does not differ from
finality in ordinary federal civil actions under
28 U.S.C. 8 1291, thus FRCP 54(b) applies. Bell

v. Tenkin (In re Belli), 268 B.R 851 (9th Cr BAP
2001).

Separate Docunent Rul e

FRBP 9021 requires that the order/judgnment
appeal ed nust be entered on a separate docunent.
FRBP 9021, naking applicable FRCP 58; Corrigan v.
Bargala, 140 F.3d 815, 817 (9th G r. 1998); United
States v. Schimels (In re Schimels), 85 F.3d
416, 420-21 (9th Cr. 1996). An order that does
not conply with the separate docunent rule may be
held to be not final. Application of the separate
docunent rule nay be wai ved. Boggan v. Hoff Ford,
Inc. (In re Boggan), 251 B.R 95, 98 n.2 (9th Cr.
BAP 2000). Anended Federal Rule of G vil 58,
effective Decenber 1, 2002, now nmakes orders fina
after 150 days even if not set forth as separate

j udgnent s.

Mnute Entries / Mnute Orders

A mnute entry is a final order if it states that
it is an order, was nmiled to counsel, is signed

by the clerk who prepared it, and is entered on

t he docket sheet. Kuan v. Lund (In re Lund), 202
B.R 127, 130 (9th Cr. BAP 1996).




Leave to Appea

To appeal an interlocutory order, one nust file a
notice of appeal along with a notion for |eave to
appeal . FRBP 8001(b). Although filed in the
bankruptcy court, the |eave notion is to the
Panel. The Panel is the court that grants or
denies | eave. The notion for |eave to appeal nust
contain: (1) a statement of facts necessary to an
under st andi ng of the questions to be presented by
t he appeal; (2) a statenent of the questions to be
presented; (3) a statenent of the reasons why the
appeal should be heard; and (4) a copy of the

j udgnment, order, or decree conpl ai ned of and any
opi nion or nmenorandumrelating to that order or

j udgnment. FRBP 8003(a).

Not e: dependi ng upon the reason the order is
interlocutory, the appellant can al so seek
certification fromthe bankruptcy judge under FRCP
54(b), nmade applicable by FRBP 7054 and 9021
(through FRCP 58). If the bankruptcy court nakes
an “express determnation that there is no just
reason for delay” in entry of a final judgnent on
a particular matter, the court can then nake an
“express direction” for the entry of final

j udgnent on part of an action and the matter is

then final for purposes of appeal. An order that
purports to be a final order on fewer than al
causes of action or parties will not be considered

final absent such express determ nation and
di rection.

i Standard for Granting Leave to Appeal

Leave to appeal is normally limted to
situations that would avoi d wast ef ul
litigation, involve a controlling question of
law as to which there is substantial ground
for difference of opinion, and woul d
materially advance the ultinmate term nation
of the litigation. Roderick v. Levy (In re
Roderick Tinber Co.), 185 B.R 601, 604

(9th Cir. BAP 1995); In re Travers 202 B. R
624, 626 (9th Cir. BAP 1996).

The BAP' s decision to deny | eave to appeal is
an exercise of discretion and generally not
reviewable by the Ninth Crcuit. Silver Sage
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Partners, Ltd. v. Gty of Desert Hot Springs
(Inre Gty of Desert Hot Springs), 327 F.3d
930, 938 (9th Cr. 2003). See Baldwi n v.
Redwood City, 540 F.2d 1360, 1364 (9th Cr.
1976) (holding that the appellant could not
pursue an interlocutory appeal because it was
untinmely, but that interlocutory order would
nmerge into the final judgnent and coul d be
chal I enged upon tinely appeal fromthe fina

j udgnent ) .

DESI GNATI ON OF THE RECORD

A

Perfection of the Appeal

Wthin 10 days after filing the notice of appeal, the
appel lant nust file with the clerk of the bankruptcy
court and serve on the appellee a designation of itens
to be included in the record (“DOR’) on appeal AND nust
file and serve a Statenent of |ssues on Appeal (“SA”).
FRBP 8001 & 8006. For appeals pendi ng before the BAP
a DOR is not a copy of every itemto be included in the
record. It is alist of the itens that make up the
record, usually identified by docket nunber and filing
date, as well as a description of the item(e.g.
“plaintiff’s opposition to notion for fees,”
“declaration in support of notion to dismss”).®

Wthin 10 days of service of the appellant’s DOR and
SO, the appellee may file a designation of additional
itens to be included in the record. FRBP 8006.

The Panel need not consider itenms not included in the
DOR. See id. Itens that were not before the
bankruptcy court will not be allowed unless they
pertain to nootness that arose after the order on
appeal .

| f the appell ee has cross-appealed, it may file an SO
to be presented on cross-appeal and a DOR  |d.

O herwi se, appellees do not file a SO, even if they
di sagree with appellant’s framng of the issues. Any
such conflict should be addressed in appellee’s brief.

¢ For

appeal s pendi ng before the district court, litigants

shoul d check their district’s local rules for requirenents
regardi ng the DOR

11



The DOR shall include all transcripts necessary for
adequate review in light of the standard of review to
be applied to the issues before the Panel. See 9th
Cr. BAP R 8006-1. |If the record includes a
transcript, the party designating the transcript nust
i medi ately deliver to the court reporter a witten
request for the transcript and nmake arrangenents for
payment. FRBP 8006.

If a tentative ruling is necessary to understanding the
final ruling, it nust be included in the designation
and excerpts of record. Gertsch v. Johnson & Johnson
Fin. Corp. (In re CGertsch), 237 B.R 160, 169 (9th Gr.
BAP 1999).

The appel l ant shall serve and file excerpts of the
record as an appendi x when the opening brief is filed.
FRBP 8009( b) .

Conmpl etion of the Record

When the reporter conpletes the transcript, the
reporter files it with the clerk of the bankruptcy
court. FRBP 8007(a). The reporter is supposed to
conplete the transcript wthin 30 days, but may ask the
clerk for an extension. |d.

When the record is conplete, the clerk of the
bankruptcy court transmts a Certificate of Record or
Readi ness to Transmt Record to the clerk of the BAP
See FRBP 8007(b); 9th Cir. BAP R 8007(b)-1. After
reviewi ng the appeal for jurisdiction, the BAP clerk
wll issue a briefing schedule.

Consequences of Inconplete Record

The burden of presenting a proper record to the

appel late court is on the appellant. Sallie Me
Servicing, L.P. v. Wllians (In re Wllians), 287 B.R
787, 791 (9th Cir. BAP 2002); Kritt v. Kritt (Inre
Kritt), 190 B.R 382, 387 (9th Cir. BAP 1995. Unless
the record before the appellate court affirmatively
shows the matters on which appellant relies for relief,
t he appel l ant may not argue those natters on appeal .
10 L. King Collier on Bankruptcy § 8006.03[1] (15th ed
rev. 2000); Everett v. Perez (In re Perez), 30 F.3d
1209, 1217 n.12 (9th Gr. 1994). The failure to
provi de an adequate record may result in dismssal of
t he appeal or a waiver of issues dependent upon the

12



record. MCarthy v. Prince (In re MCarthy), 230 B.R
414, 416 (9th Cr. BAP 1999). Wen an appel | ant
chal l enges a factual finding, the failure to provide an
adequate record nay be grounds for affirnmance.

Friedman v. Sheila Plotsky Brokers, Inc. (In re
Friedman), 126 B.R 63, 68 (9th G r. BAP 1991).

VI . MOTI ONS

A

An area of appellate practice that is famliar to
appel l ate | awyers, but not necessarily to trial |awers
and trial judges, is the sheer nunmber of notions filed
in appel |l ate cases. The BAP receives approximtely 40
to 50 notions a nonth. The BAP judges rotate sitting
on nonthly “notions panels.” These panels are normally
made up of three judges, who decide the notions in a
col l egial manner. Sone notions that are not case

di spositive (e.g., extension of tinme to file briefs)
may be decided by fewer judges or by the BAP d erk,
based on del egated authority. Typically, the progress
of a notion is:

1. Motion is filed with the BAP FRBP 8011(a).

The notion nust state with particularity the grounds
for bringing the notion, set forth the relief sought
and attach declarations and supporting materials. 1d.

On a substantive notion, the opposing party has seven
days after service to file an opposition. |d.

Motions for procedural orders nay be acted upon at any
time without an opportunity to respond. FRBP 8011(b).

2. Motion is immediately reviewed and sunmari zed by
one of the staff attorneys. Staff attorneys nake
witten anal yses and recommendati ons and prepare a
proposed form of order.

3. The notion, any responses or replies, and the
staff attorney’s workup are transmtted to the
nmoti ons panel judges by e-mail or overnight
del i very.

4. Mot i ons panel judges inmediately reviewthe
paperwor k, and commruni cate their votes and
nodi fications to the proposed order to one anot her
and to the staff attorney. Mdtions will be
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deci ded wi thout a hearing unless the court orders
ot herwi se. FRBP 8011(c).

5. Once a deci sion has been voted upon by each of the
panel judges, and certified by the assigned | ead
judge, the Cerk will issue the order on behal f of

the Panel and distribute it to the parties.

Cccasionally, panel judges will split on their
vote, which then results in a dissent or a
separate concurrence relative to that notion

Motions are handl ed very quickly, so that the oral
argunment times are not delayed. Oders disposing
of notions are rarely published expect where an

i nportant point of |aw has been resolved (e.qg.,
T.C. Investors v. Joseph (Inre MCapital Corp.),
290 B.R 743 (9th Cr. BAP 2003) (burden of proof
on party asserting good faith seeking protection
of 11 U S.C. 8 363(m to prove good faith with
evidence); Ho v. Dai Hwa Electronics (In re Ho),
265 B.R 603 (9th Cr. BAP 2001) (bankruptcy court
retains jurisdiction to rule on notion for stay
pendi ng appeal after notice of appeal has been
filed).

6. Rul ings by a notions panel are not binding on the
nerits panel. Gschwend v. Markus (In re Markus),
268 B.R 556, 565 (9th Cir. BAP 2001).

Motion for Stay Pendi ng Appeal

Requests for a stay pendi ng appeal normally shoul d be
presented to the bankruptcy judge first, FRBP 8005.

The bankruptcy court retains jurisdiction to rule on a
notion for stay pending appeal after a notice of appeal
has been filed. Ho, supra.

Parties may file a notion for stay pendi ng appeal
directly with the appellate court only if they explain
why relief was not first obtained fromthe bankruptcy
court. FRBP 8005.

The novant has the burden of show ng that the
bankruptcy court abused its discretion in not granting
a stay. 9th Gr. BAP R 8011(d)-1 (explanatory note)
(citing Wner v. Wner (In re Wner), 5 B.R 802, 805-
07 (9th Gr. BAP 1980)). A stay pending appeal is in
the nature of a prelimnary injunction and nust satisfy
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four elenments: (1) appellant is likely to succeed on

the nerits; (2) appellant will suffer irreparable
injury if no stay is granted; (3) no substantial harm
will come to appellee as a result of a stay; and (4)

the stay wll not harmthe public interest. Wner, 5
B.R at 808.

The bankruptcy court nmay require the posting of a bond
as a condition to granting a stay pendi ng appeal. FRBP
8005. If an appeal is froma noney judgnent in
bankruptcy, the supersedeas stay is available as a
matter of right. The court has discretion in

determ ning the sufficiency of the bond and the
adequacy of the surety. FRBP 7062(d); Farner v.

Crocker Nat’'l Bank (Inre Swift Aire Lines, Inc.), 21
B.R 12, 13-14 (9th Cr. BAP 1982).

Motions to Dismiss for Lack of Jurisdiction

Appel I ants occasionally appeal an issue that the BAP
does not have jurisdiction to consider for various
reasons, including the appellants |ack standing; the
noti ce of appeal was untiney; or because the appeal has
become noot. Although jurisdictional issues may be

rai sed by the court sua sponte, see Vylene Enters.,

Inc. v. Naugles, Inc. (Inre VWlene Enters., Inc.), 968
F.2d 887, 889 (9th Gr. 1992), it generally nakes sense
for an appellee to file a notion to dism ss the appeal
as early as possible to save the costs of briefing in a
case that will ultimately be dism ssed. Thus, it is

i nportant to recognize the foll ow ng concepts of
standi ng and noot ness in a bankruptcy context.

1. Lack of Finality

The BAP has jurisdiction over appeals fromonly
two categories of interlocutory order: (1) orders
under 11 U . S.C. 8 1121(d) increasing or reducing
exclusivity time periods, 28 U S.C. 8§ 158(a)(2)
Oficial Conmttee of Unsecured Creditors v. Henry
Mayo Newhall Menorial (In re Henry Mayo Newhal |
Menorial Hospital), 282 B.R 444 (9th Cir. BAP
2002) (questi on of whether "cause" existed to

adj ust exclusivity period was m xed question of

| aw and fact, that was revi ewabl e de novo); and
(2) interlocutory orders as to which the BAP
grants a notion for |leave to appeal. 28 US.C 8
158(a)(3). In other words, there is no
jurisdiction over an interlocutory order (except a
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8§ 1121(d) order) until the BAP actually grants
| eave to appeal .

St andi ng

Standing is a jurisdictional issue that is open to
review at all stages of the litigation. See
National Org. For Whnen, Inc. v. Scheidler, 510

U S. 249, 255 (1994). (Questions of standing are
reviewed de novo. See Barrus v. Sylvania, 55 F.3d
468, 469 (9th Cir. 1995). Because standing is a
jurisdictional requirenent, the BAP nust disniss
an appeal when no standing exists.

Nei t her the Bankruptcy Code nor Title 28 |ays out
the requisites for standing on appeal. See 1
Collier on Bankruptcy Y 5.06. The Ninth G rcuit
foll ows the “person aggrieved” standard for
standing. See Fondiller v. Robertson (In re
Fondiller), 707 F.2d 441, 442-43 (9th Cr. 1983)
(only parties that are pecuniarily affected by a
bankruptcy court order or judgnment have standi ng
to appeal). For a current discussion of various
standi ng doctrines see In re Godon, Inc., 275 B. R
555 (Bankr. E.D. Cal. 2002).

The United States Trustee (“UST”) has statutory
standing conferred by 11 U S.C. 8 307 to appeal
and to intervene in an appeal. Stanley v.

McCor mack, Barstow, Sheppard, Wayte & Carruth (In
re Donovan Corp.), 215 F.3d 929 (9th Cr. 2000).

Moot ness

In addition to the constitutional nootness
inplicit in the Article Il “case” or
“controversy” requirenent, two |ines of bankruptcy
noot ness cases have devel oped in the N nth
Circuit. One line focuses on the court’s ability
to fashion nmeaningful relief. 1n re Baker &
Drake, Inc., 35 F.3d 1348, 1351-52 (9th G,

1994); In re Spirtos, 992 F. 2d 1004 (9th Gr.
1993).

The ot her applies when an order authorizes the
sale of property, and inplenents 11 U.S.C. 8§
363(m prem sed on the particular need for
finality of such orders. Onouli-Kona Land Co. V.
Estate of Richards (In re Onouli-Kona Land Co.),
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846 F.2d 1170, 1172 (9th Cr. 1988) (“Bankruptcy’s
noot ness rul e ‘devel oped fromthe general rule

t hat occurrence of events which prevent an
appel l ate court fromrendering effective relief
renders an appeal noot, and the particul ar need
for finality in orders regarding stays in
bankruptcy.’”); Arnold & Baker Farnms v. United
States (In re Arnold & Baker Farns), 85 F.3d 1415,
1419 (9th Cir. 1996), cert. denied, 519 U S. 1054,
117 S. C. 681 (1997); Vista Del Mar Assocs., lInc.

v. West Coast Land Fund (In re Vista Del WNar
Assocs.), 181 B.R 422 (9th Cr. BAP 1995).

Not e, however, that the nootness rul e operates
only when a purchaser bought an asset in good
faith. Courts generally follow the traditional
principles that a good faith purchaser is one who
buys “in good faith” and for “value.” Inre M
Capital Corp., 290 B.R 743, 746 (9th Cr. BAP
2003) (enphasizing the need to establish an
evidentiary record with necessary findings of fact
and concl usions of |law on the good faith issue).

Exanpl es of nootness. The follow ng are comon
exanpl es of nootness in the bankruptcy context:
(1) when funds have been disbursed to non-parties
or when the failure to obtain a stay causes “such
a conprehensi ve change of circunstances as to neke
it inequitable to consider the nerits of the
appeal .” Beatty v. Traub (In re Beatty), 162 B.R
853, 856 (9th Cir. BAP 1994); (2) where a chapter
11 plan has “been so far inplenented that it

[ woul d be] inpossible to fashion effective relief
for all concerned” and where reversal of the order
confirmng the plan “woul d do not hing other than
create an unmanageabl e, uncontroll abl e situation
for the Bankruptcy Court.” Trone v. Roberts
Farnms, Inc. (In re Roberts Farns, Inc.), 652 F.2d
793, 797 (9th Gr. 1981); (3) where real property
central to the appeal has been forecl osed upon

wi t hout | eaving appellant statutory rights of
redenption. See Onouli-Kona Land Co., 846 F.2d at
1172-73; (4) sales of real property, Conty.
Thrift & Loan v. Suchy (In re Suchy), 786 F.2d
900, 902 (9th GCir. 1986); (5) orders involving §
363(m), which approve a sale or |ease of property,
Paul man v. Gateway Venture Partners 111, L.P. (In
re Filtercorp., Inc.), 163 F.3d 570, 576 (9th GCir.
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1998); and (6) sale of partnership assets.
Prichard v. Sherwod & Roberts, Inc. (In re Kings
Inn, Ltd.), 37 B.R 239, 242-43 (9th G r. BAP
1984) .

Enmer gency Moti ons

1

I f the notion involves an “energency” that needs
expedited action in order to avoid irreparable
harm put “EMERGENCY” in the title. FRBP 8011(d).
I ncl ude a cover page bearing the | egend “Energency
Motion” in large, bold type. 9th GCr. BAP R
8011(d)-1(a). An original and three copies of the
notion nust be filed with the BAP O erk
acconpani ed by an appendi x containing the itens
specified by 9th Gr. BAP R 8011(d)-1(c).

Al ways attach a declaration stating the
nature of the enmergency. FRBP 8011(d); 9th
Cr. BAP R 8011(d)-1(b). The notion should
al so state whether all grounds in support of
the notion were submtted to the bankruptcy
judge and, if not, why the notion should not
be remanded to the bankruptcy judge for
reconsi deration. FRBP 8011(d).

Noti fy opposi ng counsel and state in a declaration
when and how counsel was notified; there is a
specific duty on the novant to “nake every
practicable effort to notify opposing counsel in
time for counsel to respond to the notion.” FRBP
8011(d). The notion papers nust be acconpani ed by
a proof of service show ng service on all parties.
9th Cir. BAP R 8011(d)-1(d).

| ncl ude an appendi x that contains a conformed copy
of the notice of appeal and the entered judgnent,
order or decree fromwhich the appeal was taken.
9th Cr. BAP R 8011(d)-1(b).

| f the enmergency notion concerns a stay pending
appeal , the appendi x nust contain (1) a conforned
copy of the bankruptcy court’s order denying or
granting the stay and an expl anation by the court
of its ruling, or a declaration explaining why
such a copy is unavail able, and (2) copies of al
papers regarding the stay filed in the bankruptcy
court. 9th Cr. BAP R 8011(d)-1(c).
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E. Wit of Mandanus

Al though it denied a petition for wit of mandanus on
the merits in Salter v. Bankruptcy Court (In re Salter)
279 B.R 278 (9th Cr. BAP, 2002), BAP decided a case
of first inpression, concluding that it did have the
power to issue such a wit because BAP is court
"established by Act of Congress” which is authorized by
All Wits Act to issue wits of mandanus.

VI11. BRI EFING THE | SSUES
A Filing and Formatting

1. After the BAP clerk receives a Certificate of
Record fromthe bankruptcy clerk, a briefing
schedul e is issued. The appellant’s opening brief
and excerpts of record shall be served and filed
within 15 days. FRBP 8009(a)(1). Briefs are
deened filed on the day of mailing. FRBP 8008(a).

2. The appel l ee’s responsive brief shall be served
and filed within 15 days after service of the
appel lant’s opening brief. |If the appellee has
filed a cross-appeal, the brief shall contain the
i ssues and argunment pertinent to the cross-appeal,
denom nated as such, and the response to the
appellant’s brief. FRBP 8009(a)(2); 9006(f) (3
addi ti onal days all owed when service is perforned
by mail).

3. Reply Briefs. |If the appellant desires to file a
reply brief, the reply brief nust be served and
filed within 10 days after service of the
appellee’s brief. [If the appellee has cross-
appeal ed, he may file and serve a reply brief to
t he response of the appellant to the issues
presented in the cross-appeal within 10 days after
service of the reply brief. FRBP 8009(a)(3);
9006(f) (3 additional days all owed when service is
performed by mail).

4. Contents of Briefs. Briefs shall conformto FRBP
8010 and FRAP 32(a). The appellant’s brief shal
contain under appropriate headings: (1) a table
of contents, table of cases, statutes and other
authorities, with references to the pages of the
brief where they are cited; (2) a statenent of the
basis of appellate jurisdiction; (3) a statenent
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of the issues presented and the applicable
standard of review, (4) a statenment of the case;
(5) a statenment of facts with appropriate
references to the record; (6) an argunment; and (7)
a short conclusion stating the precise relief
sought. FRBP 8010(a)(1). The appellee’ s brief
shall conformto the sane requirenents established
for the appellant’s opening brief except that a
statenent of the basis of appellate jurisdiction,
i ssues, or the case need not be made. FRBP
8010(a) (2).

Certificates. Appellant’s opening brief nust
include certifications of (1) interested parties,
and (2) related cases. Appellee’ s responsive
brief nmust also include a certification of
interested parties. 9th Gr. BAP R 8010(a)-1.

Formatting of Briefs. The BAP requires briefs to
be produced by a standard typographic printing
process wth one-inch margins and at |east 14
poi nt proportional type or 10.5 point nonospaced
t ype, doubl e-spaced, on opaque, ungl azed paper.
9th Gr. BAP R 8010(a)-1. The BAP Rules al so
require specific information to be included on the
cover, designate cover colors for the opening and
reply briefs and require the parties to attach
certifications of interested parties and rel ated
cases to the covers. |d.

Length of Briefs. Except with |eave of the Panel,
the appellant’s and appellee’s initial briefs
shal | not exceed 30 pages and reply briefs shal

not exceed 20 pages, exclusive of pages containing
table of contents, tables of citations and
addenduns. 9th Cr. BAP R 8010(c)-1. A notion
for leave to file an oversize brief should be
filed well in advance of the deadline for filing
the brief. The party requesting the oversize

bri ef should explain the need for going over the
page limt; for exanple, if there are consoli dated
appeal s or multiple issues.

Ref erence to Excerpts of Record (Appendix). The
briefs nust nmake specific references to the

rel evant portions of the record. FRBP
8010(a)(1)(D); see Dela Rosa v. Scottsdale Menil
Health Sys., Inc., 136 F.3d 1241 (9th Cr. 1998);
Mtchel v. General Elec. Co., 689 F.2d 877, 878-89
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(9th Cr. 1982). Opposing parties and the court
are not obliged to search the entire record

unai ded for error. Mtchel, 689 F.2d at 879. An
affirmance may be prem sed on the failure of

appel lant to provide an adequate record. Ashley
v. Church (In re Ashley), 903 F.2d 599, 605-06
(9th Cr. 1990). An appellate court may dism ss
an appeal for failure to provide adequate
citations to the record to permt review See
Mtchel, 689 F.2d at 879; see also NS Corp. v.
Liberty Mut. Ins. Co., 127 F.3d 1145, 1146 (9th
Cr. 1997) (“By and | arge, we have been tol erant
of m nor breaches of one rule or another. Perhaps
we are too tolerant sonetines. But there are

ti mes when our patience runs out. Then we strike
an appellant’s briefs and dism ss the appeal.”);
Perez, 30 F.3d at 1217 n.12 (“[T] he parties nust
conply with our rules sufficiently to enable us
(and the BAP) to exam ne those materials that bear
on their argunents.”).

The BAP' s inposition of sanctions for non-
conpliance with non-jurisdictional procedural
requirenents is reviewed by the Ninth Crcuit
under an abuse of discretion standard. Morrissey
v. Stuteville (In re Mrrissey) 349 F.3d 1187,
1190 (9th G r. 2003) (appropriate sanctions may

i nclude summary affirmance of the bankruptcy
court’s decision).

Appendi x to Brief (Excerpts of the Record).
Appel I ant must serve and file with appellant’s
brief “excerpts of the record” as an Appendi x in
all BAP appeals. FRBP 8009(b). Caveat: The
requi renent of an Appendix is separate and
distinct fromthe requirenent of preparing the
record per FRBP 8006-8007. Each BAP judge
reviewi ng the appeal receives a copy of the
Appendi x to Brief, not a copy of the record and
not a copy of an appendi x to an appellate notion.

i Contents. The Appendi x must include copies
of the follow ng:
(a) conplaint and answer or other equival ent
pl eadi ngs;
(b) any pretrial order;
(c) judgnent, order, or decree from which
t he appeal is taken;
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(d) any other orders relevant to the appeal;

(e) the opinion, findings of fact, or
conclusions of law filed or delivered
orally by the court and citations of the
opinion if published,

(f) any notion or response on which the
court rendered deci sion;

(g) the notice of appeal;

(h) the relevant entries of the bankruptcy
docket; and

(1) the transcript or pertinent portion
t hereof . FRBP 8009(Db).

ii. The appellee may also serve and file an
Appendi x that contains additional materials
omtted by appellant. Id.

iii. Form The BAP has prescribed additional form
requi renents for the Appendi x. Anmong ot her
t hings, the BAP requires that the Appendi x be
bound separately with white covers, be
conti nuously pagi nated, have a table of
contents, and have docunents divided by tabs.
9th Cir. BAP R 8009(b)-1.

iv. Defective Appendix. The BAP is not obligated
to exam ne portions of the record that are
not included in the Appendi x. Kritt, 190
B.R at 386-87; accord, Bank of Honolulu v.
Anderson (In re Anderson), 69 B.R 105, 109
(9th Cir. BAP 1986); cf. Ashley v. Church (In
re Ashley), 903 F.2d 599, 605-06 (9th Cr.
1990) (inconplete transcript in bankruptcy
appeal to District Court).

St andard of Revi ew

The appel lant’ s opening brief nust state the

appropriate standard of review for the appeal. FRBP
8010(a)(1). Both sides should be famliar with the
standard under which the appellate courts will review

each issue. Findings of fact are reviewed for clear
error, FRBP 8013, and | egal issues are generally

revi ewed de novo, which neans that the appellate court

| ooks at the entire record before the bankruptcy court
and gives no deference to the bankruptcy judge’ s | egal
conclusions. M xed questions of |aw and fact are
reviewed de novo. Mirray v. Bammer (In re Bamer), 131
F.3d 788, 792 (9th GCir. BAP 1997).
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The abuse of discretion standard of review applies to
many types of bankruptcy court orders. A bankruptcy
court necessarily abuses its discretion if it bases its
deci sion on an erroneous view of the law or clearly
erroneous factual findings. Cooter & Gell v. Hartmarx
Corp., 496 U.S. 384, 405 (1990). Before reversal is
proper under the abuse of discretion standard, the
Panel mnust be definitely and firmy convinced that the
bankruptcy court commtted a clear error of judgnent.
AT&T Universal Card Servs. v. Black (In re Black), 222
B.R 896, 899 (9th Cir. BAP 1998).

The Panel does not reverse for errors not affecting
substantial rights of the parties and nmay affirmfor
any reason supported by the record. 28 U S.C § 2111
FRCP 61, incorporated by FRBP 9005; Dittnman v.
California, 191 F.3d 1020, 1027 n.3 (9th Gr. 1999);
Polo Bldg. Goup v. Rakita (In re Shubov), 253 B.R
540, 547 (9th Cir. BAP 2000).

Servi ce

Copi es of all papers filed by any party (and not
required by these rules to be served by the clerk of
the BAP) shall, at or before the tinme of filing, be
served by the party or a person acting for the party on

all other parties to the appeal. Service on a party
represented by counsel shall be made on counsel. FRBP
8008(b) .

Mbtions for Extension of Tine

1. Procedure. |If a party seeks to file a brief but
is unable to do so within the time prescribed by
the BAP's scheduling order, the party may nove for
an extension of time for filing a brief. 9th Gr.
BAP R 8009(a)-1. Requests for extensions should
be limted to 30 days, and 15 days is preferable.
A notion for an extension of tinme for filing a
brief shall be made within the time limt
prescri bed by the BAP Rules for the filing of such
brief and shall be acconpani ed by a proof of
servi ce.

2. Contents. The notion shall be supported by a
declaration stating the tinme when the brief is
due, how many extensions of tine, if any, have
been granted, when the brief was first due, and
whet her any previous requests have been denied or
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denied in part. The notion shall also state the
reasons why such an extension is necessary and the
anount of tinme requested. Finally, the notion
shall state the position of the opponent(s) in
respect to the notion or state why the noving
party has been unable to obtain a statenent of
such position(s). Id.

No Automatic Extensions. The BAP has no
obligation to consider a |late brief and nay inpose
sanctions such as waiver of oral argunent,
nmonetary sanctions, or dismssal. 9th Cr. BAP R
8009(a)-1(3).

E. | ssues on Appeal

1

Ceneral ly, appellate courts do not consider
argunents “that are not ‘properly raise[d]’ in the
trial courts.” O Rourke v. Seaboard Sur. Co. (In
re Fegert, Inc.), 887 F.2d 955, 957 (9th Cir.
1989). Concrete Equip. Co., Inc. v. Fox (Inre
Vigil Bros. Constr., Inc.), 193 B.R 513, 520 (9th
Cir. BAP 1996)

The Ninth Crcuit recogni zes three narrow,

di scretionary exceptions to the general rule: (1)
to prevent a mscarriage of justice or to preserve
the integrity of the judicial process; (2) when a
change in | aw rai ses a new i ssue while an appeal
is pending; and (3) when the issue is purely one
of law. Jovanovich v. United States, 813 F.2d
1035, 1037 (9th G r. 1987), citing Bol ker v.
Conmm ssi oner, 760 F.2d 1039, 1042 (9th Cr. 1985).

In addition, the BAP nust consider matters
affecting its jurisdiction sua sponte even if not
briefed by the parties. See VWlene Enters., Inc.
v. Naugles, Inc. (In re VWlene Enters., Inc.), 968
F.2d 887, 889 (9th Gr. 1992), citing Pizza of
Hawai i, 761 F.2d at 1377.

An appellate court generally will not consider an
i ssue raised by an appellant for the first tine in
areply brief. See United States v. Montoya, 45
F.3d 1286, 1300 (9th Cr. 1995) (issues not raised
and argued in the opening brief are deened

wai ved); Law O fices of Neil Vincent Wake v.
Sedona Inst. (In re Sedona Inst.), 220 B.R 74, 76
(9th Cr. BAP 1998). However, an issue raised by
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Devel

an appellant for the first time in a reply brief
is not waived if the appell ee has briefed the
issue. See United States v. Bohn, 956 F.2d 208,
209 (9th Cr. 1992) (“Although we ordinarily
decline to consider argunents raised for the first
time in areply brief, we may consider themif
appellee raised the issue in its brief.”).

opnents whil e Appeal Pending

Duty of Attorneys. Attorneys have a “‘continuing
duty to informthe Court of any devel opment which
may conceivably affect the outcone’ of the
litigation.” Board of License Conmirs v. Pastore,
469 U. S. 238, 240 (1985). See also Arizonans for
Oficial English v. Arizona, 520 U.S. 43, 68 n.23
(1997) (“It is the duty of counsel to bring to the
federal tribunal’s attention, ‘w thout delay,’
facts that nay raise a question of npotness.”).

Procedures for Informng the BAP. Although
counsel has a duty to informthe court of a change
inlaw or facts that nmay affect the appeal,
nei t her FRBP nor BAP Rul es address the manner for
doing so. It is likely that a party may sinply
provide a case citation with a short expl anation
(and serve it on all parties to the appeal) why
the new ruling, devel opnent, or statute
substantively affects the appeal. |In addition,

t he BAP has sonetines permtted an appellant to
suppl enent the appellate record. See Plaintiff’s
Class Caimants in New Jersey Actions v. Elsinore
Corp. (Inre Elsinore Corp.), 228 B.R 731, 733
n.1 (9th Cr. BAP 1998) (appellants permtted to
suppl enment appellate record with a district court
deci sion decided after the notice of appeal was
filed because it was hel pful in clarifying

appel lants’ clains agai nst the debtor). But see
Morgan v. Safeway Stores, Inc., 884 F.2d 1211
1213 (9th Cr. 1989) (denying notion to suppl enent
record with “newly di scovered evidence” that was
not shown to be in fact newy discovered and was
nei ther probative, nor added to the record).

Once the appeal is set for oral argunent, it is
particularly inportant to advise the BAP if the
parties have settled or are in the process of
settling. |If settlement requires approval of the
bankruptcy court, any notion for continuance
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I X.

G

shoul d be supported by a declaration regarding the
status of the settlenent discussions and

i ndi cati ng whet her a hearing on approval has been
set before the bankruptcy court.

Am cus Curiae Briefs

1. The BAP accepts am cus briefs on occasion. E.g.,
Rancho Bernardo Ltd. P ship v. First Alliance
Corp. (Inre First Alliance Corp.), 140 B.R 531,
532 (9th G r. BAP 1992); Canadi an Commerci al Bank
v. Hollywood Hotel (In re Hotel Hollywiod), 95
B.R 130 (9th G r. BAP 1988); Industrial |Indem
Co. v. Seattle-First Nat'l Bank (In re North Side
Lunber Co.), 83 B.R 735, 737 (9th Gir. BAP 1987),
aff'd, 865 F.2d 264 (9th Cir. 1988).

2. Since there is no nmention of am cus curiae in the
BAP Rules or in Part VIII of FRBP, the BAP | ooks
to FRAP 29 and 9th Cir. R 29-1 for the
appropriate procedure. 9th Cr. BAP R 8018(b)-1
(“Silence of Local Rules”). Under FRAP 29, an
am cus brief may only be filed if acconpani ed by
the witten consent of all parties, or by |eave of
court granted on notion or at the request of the
court (except that consent or |eave shall not be
required when the brief is presented by the United
States or an officer or agency thereof, or by a
State, Territory or Commonweal th). FRAP 29.

3. The 9th Circuit forbids reply briefs to am cus
briefs, disfavors nultiple am cus briefs raising
the sanme points in support of one party, and
encour ages those who nerely wish to join in
argunents asserted in another brief to file and
serve a short letter so stating in lieu of a
brief. 9th Gr. R 29-1 (Advisory Commttee
Not e) .

ORAL ARGUMENT

A

Schedul i ng

Oral argument is scheduled in nearly all fully briefed
cases. Upon the filing of appellee’ s brief, the BAP
Clerk wll set the appeal for oral argunment to occur
typically 30-45 days after the appellee s brief was
filed. Argunent is generally scheduled for the third
week of the nonth. Counsel should advise the BAP clerk
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of anticipated schedule conflicts in witing not |ater
than the tinme the appellee’s brief is filed. If the
Panel determ nes in accordance with FRBP 8012 that oral
argunment is not needed, it will so order.

Location of Hearing

The BAP Cl erk provides notice of the tinme and pl ace of
argunment. The BAP can sit at any location in the Ninth
Circuit. \When econonical and feasible, the appeal wll
be set for hearing in the | ocation at which the appeal
arose. Counsel who desire and agree to a different

| ocation should informthe BAP Clerk in witing at the
earliest possible date and not later than the tinme the
appellee’s brief is filed. Once schedul ed,

conti nuances are granted only under excepti onal
circunstances. 9th Cr. BAP R 8012-1.

Vi deo and Tel ephone Conference Hearings

The BAP does permt counsel to request perm ssion to
appear and argue by way of video or tel ephone
conference. |In addition, in the interest of
expedi ti ous scheduling of oral argunent, the BAP nay
set an appeal for oral argunent by video or tel ephone
conference. |In such circunstance, counsel normally has
the option of appearing fromthe renote | ocation or
traveling to the site at which the Panel is sitting.

BAP Panel Preparation

The three Panel judges review the briefs and the
Appendices to Brief before oral argunent. |In addition,
the judge who is designated as the “lead” judge for
purposes of witing the final disposition prepares a
bench nmenmorandumthat is circulated to the other
judges. The judges usually discuss each case prior to
oral argument to flesh out the issues and survey
tentative positions of each judge.

Ef fective Oral Argunent

1. Oral argument is typically imted to fifteen
m nutes per side. Appellants usually reserve five
of their fifteen mnutes for rebuttal. Parties
aligned on the sane side are asked to divide their
tine.
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2. Counsel should not attenpt to convey every fact
and argunent in the briefs; the BAP judges
t horoughly review the briefs and the excerpts of
record before oral argunent. Rather, one should
summari ze the argunents and directly answer
j udges’ questions so as to clarify a factual or
| egal issue or to allay concerns the judges may
have.

3. A conmon m stake at oral argunent is to disregard
or sidestep a judge’'s question. That judge s vote
may turn upon the answer. Gven the limted
amount of tinme avail able, counsel should nake
every effort to satisfy the judges’ concerns
before noving on to the remai nder of the argunent;
there is no guarantee that there will be tine
later in the argunent to get back to the answer.

4. Good appel | ate advocates are not wedded to their
scripts and are famliar with every aspect of the
case and the argunents of opposing counsel,

i ncluding pertinent facts, |egal issues,
controlling or persuasive case |law, and the
current procedural posture of the bankruptcy case.
They are prepared to el aborate on | egal or factual
i ssues that may not have been enphasized in their
briefs, to explore a narrow | egal issue, or to

di scuss the ram fications of a published decision.
They also are not afraid to consune fewer than
fifteen mnutes if there are no questions.

F. New Matters or Matters Qutside of the Briefs

Cenerally, an appellate court will not consider matters
that are not specifically and distinctly argued in the
appellant’s opening brief. See United States v. U ah,
976 F.2d 509, 514 (9th Cr. 1992); see also Martinez v.

YIst, 951 F.2d 1153, 1156-57 (9th Cr. 1991)( issue
raised in reply brief would not be considered,
particularly since the appellant’s failure to properly
brief the issue “clearly msled the appellee”); Sedona
Inst., 220 B.R at 76.

SANCTI ONS
Sanctions for frivolous appeals, in the formof just damages
and single or double costs, are awarded only upon a

separately filed notion or after notice fromthe BAP and
reasonabl e opportunity to respond. FRBP 8020. Requests for
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sanctions in briefs are usually ignored and may create the
i npression that counsel has deficient professional
know edge.

DECI SI ON

A

After Oral Argunent

The judges confer (usually right after the hearing) to
conme to a tentative decision. The judge assigned to
wite the disposition then circulates a draft for
formal votes. Once all comrents have been consi dered
by the | ead judge, and any concurrences or dissents
have been prepared, the lead judge transmts the

di sposition to the BAP Cerk, who files it on behal f of
the Panel and serves the parties. Mst BAP appeals are
decided within nine nonths of filing of the notice of
appeal .

Opi ni ons and Menor anda

An “opinion” is a formal reasoned disposition of the
case that is intended for publication. See 9th Gr.
BAP R 8013-1. A “nmenoranduni is a witten reasoned

di sposition of a case that is not intended for
publication and can only be cited for |limted purposes.
Id. In the 12 nonths endi ng Septenber 30, 2003, 27% of
final BAP decisions were published.

Publ i cati on

The criteria for determning to issue a published
opinion are whether it: (1) establishes, alters,

nodi fies, or clarifies a rule of law, (2) calls
attention to a rule of |aw which appears to have been
general ly overl ooked; (3) criticizes existing |law, or
(4) involves a legal or factual issue of unique
interest or substantial public inportance. 9th GCr.
BAP R 8013-1(a).

Request for Publication

Publ i cati on of any unpublished disposition may be
requested by letter addressed to the Panel clerk,
stating concisely the reasons for publication. Such a
request nust be received no |later than 30 days after
the filing of the menorandum 9th G r. BAP R 8013-
1(d).
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Mandat e

The BAP nandate is a certified copy of the panel’s
judgment or final order that is sent to the bankruptcy
court. It is issued in accordance wwth the tinme frane
set forth in FRAP 41. Copies are not usually sent to
the parties.

Motions for Rehearing - FRBP 8015

FRBP 8015 requires notions for rehearing to be filed
within ten days after entry of the judgnent of the BAP
If a tinmely notion for rehearing has been filed, the
time for appeal to the court of appeals begins to run
fromthe entry of an order disposing of the notion for
rehearing. See also FRAP 4(a)(4).

Motions for rehearing will delay issuance of the
appel late court's mandate until seven days after the
order is entered. FRAP 41.

Appeals to the Ninth Crcuit Court of Appeals - FRAP 6

A notice of appeal to the court of appeals must be
filed within 30 days after the entry of a final

j udgnment/ order of the BAP or district court (60 days if
the United States or an officer or agency thereof is
one of the parties.) FRAP 4(a)(1). The notice of
appeal is filed with the court that issued the ruling,
either the BAP or district court. A filing fee of $105
is required, nmade payable to the “Cerk of Court.” A
timely notion for rehearing under FRBP 8015 tolls the
time for filing the notice of appeal. See FRAP 4(a)
and FRAP 6.

Unlike the district court and the BAP, the N nth
Circuit Court of Appeals does not have discretion to
hear interlocutory appeals. See 28 U S.C. 8§ 158(d);
Silver Sage Partners, Ltd. v. Gty of Desert Hot
Springs (Inre City of Desert Hot Springs), 327 F.3d
930, 933-34 (9th Gr. 2003). The order on appeal nust
be a final order of both the bankruptcy court and the
district court or BAP. Al exander v. Conpton (ln re
Bonham), 229 F.3d 750, 761 (9th Cr. 2000). Note:

Al t hough remand orders are generally interlocutory, in
certain circunstances they nmay be considered final.

See Virtual Vision, Inc. v. Praeqgitzer Indus., Inc. (In
re Virtual Vision, Inc.), 124 F.3d 1140, 1143 (9th Gr.
1997); Vylene Enters., Inc. v. Naugles, Inc. (Inre
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Wlene Enters., Inc.), 968 F.2d 887, 890 (9th Cir.
1992). See also Scovis v. Henrichsen (In re Scovis),
249 F.3d 975 (9th Gir. 2001).

Requests for stay pending appeal to the Grcuit are
presented first to the BAP, the sanme way BAP appeal
stay requests are initially made to the bankruptcy

court. FRAP 8(a)(1) (A (nade applicable by FRAP

6(b) (1)(Q).

XI'I. BAP DECI SI ONS AS PRECEDENT

A

The Ninth Circuit has not determ ned whet her BAP
decisions are binding in the “circuit as a whole.”
Zimrer v. PBS Lending Corp. (In re Zimer), 313 F.3d
1220, 1225 n. 3 (9th G r. 2002) (noting that the

bi ndi ng nature of BAP decisions is still an open issue
in the Ninth Grcuit); Bank of Maui v. Estate
Analysis, Inc., 904 F.2d 470, 472 (9th Cr. 1990) (BAP
deci sions cannot bind district courts, but declining to
decide the authoritative effect of a BAP decision).

The BAP has held that its decisions bind all bankruptcy
courts in the Ninth CGrcuit. Inre Wndm || Farns,
Inc., 70 B.R 618, 621 (9th Cir. BAP 1987), rev’'d on

ot her grounds, 841 F.2d 1467 (9th Cr. 1988). However,
sonme bankruptcy courts have rul ed that BAP decisions do
not bind them Conpare CASC Corp. v. Mlner (In re
Locke), 180 B.R 245, 254 (Bankr. C.D. Cal. 1995) (BAP
deci sions not binding on bankruptcy courts), with Life
Ins. Co. of Va. v. Barakat (In re Barakat), 173 B.R
672, 676-80 (Bankr. C.D. Cal. 1994) (BAP deci sions

bi ndi ng on bankruptcy courts), aff’d on other grounds,
99 F.3d 1520 (9th Cir. 1996).

The BAP, for itself, regards the precedents established
in prior published BAP opinions as binding on itself
absent changes in statute or controlling Ninth Crcuit
or Suprene Court precedent. Ball v. Payco-General Am
Credits, Inc. (Inre Ball), 185 B.R 595, 597 (9th Cr.
BAP 1995). Unpublished nenoranda are not bindi ng on
subsequent panels. The BAP has no procedures for en
banc review of its 3-judge Panel deci sions.

As a practical matter, experience teaches that well -
reasoned BAP opi nions are conmmonly regarded as
persuasi ve by the court of appeals, and by district
courts and bankruptcy courts within the NNnth Grcuit,
regardl ess of whether they are formally binding.
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Xl V.

| NFORMATI ON AND STATI STI CS

The BAP has historically dealt with approxi mately 60% of
total Ninth Grcuit bankruptcy appeals under 28 U S.C. §
158(a), the “opt-out” rate of about 40% havi ng been
relatively stable through the years.

About one-third of all BAP appeals go through the entire
process of briefing, oral argunment, and decision on the
merits. O the appeals that conpleted that process in the
12 nont hs endi ng Decenber 31, 2003, the nmedian tinme for

di sposition of an appeal in which argunent was all owed was
9.3 nonths; if an appeal was submtted on briefs, it was 8.4
nmonths. The median time from subm ssion to fina

di sposition was about 45 days. 151 appeals were di sposed on
the nerits; the reversal rate was 25.8%

During 2003, 208 bankruptcy appeals were filed at the Court
of Appeals for second | evel appellate review 85 from

deci sions of the Bankruptcy Appellate Panel and 123 from
decisions of the district courts. Thus, for the 443 appeal s
whi ch proceeded before the Bankruptcy Appellate Panel, 81%
were fully resolved with only 19% seeki ng second | evel

revi ew.

The BAP's website (www. ce9.uscourts. gov/bap) includes
recently published opinions, the BAP' s rules, and ot her
information for litigants.

CONCLUSI ON

This guide is nmerely an introduction to the sonetinmes arcane
wor |l d of bankruptcy appeals. The procedural road map shoul d
be of assistance but is no substitute for preparation and
famliarity with the FRBP and the BAP Rules. The main
advantage of BAP is that its judges are seasoned bankruptcy
j udges who are expert in bankruptcy |aw and who are

dedi cated to producing the predictability that is a by-
product of a uniform body of |aw based on carefully-reasoned
deci sions that are rendered as pronptly as possible.
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APPENDI X |

Do’s and Don’ts for an Effective Appeal

Do:

1. Know your audi ence. BAP judges generally possess a |evel of
expertise in bankruptcy matters superior to that of nost district
court judges and their |aw clerks.

2. Understand the role of the appellate court. VWhile its

dom nant role is to assess whether the trial court reached the
correct result, the appellate court is also concerned with the
overall inmpact of its ruling on the general body of bankruptcy
| aw.

3. Carify the standard of review and franme argunments around that
st andar d.

4. Sinmplify the story. Wite with punch - short, crisp,
essential facts.

5. Organi ze your brief with short headi ngs, rather than |ong
sent ence headi ngs.

6. Paraphrase quotes whenever possible. Long block quotes are
soporific.

7. Focus your appellant’s argunent on areas where the judge’'s
ruling is nost susceptible to being reversed.

8. Provide an adequate record, and know what is in it. Follow
the rules with respect to organi zi ng, pagi nating and tabbing the
record (appendi x), so that the judges and | aw cl erks can find
pertinent excerpts quickly.

9. Use a conversational tone rather than a formally structured
oral argument. This helps facilitate the transitions that are

i nevitable when interrupted with questions fromthe Panel. Fee
free to take less than your allotted tine. Expect the nost
guestions to be asked of the party wth the weakest position, and
expect numerous questions about facts and procedure.

10. Be honest and direct in answering the panel nenbers’

guestions. Acknow edge the weaknesses of your case. Use policy
argunments sparingly, if at all.
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11. Listen to questions asked of your opponent and be ready to
fill in the blanks on matters of concern to the panel.

12. Know what relief you want (and why).

Don’ t:

1. Use many words when a few wi Il do.

2. Make convol uted argunents.

3. Make grammatical or typographical errors.

4. Wite in a disorganized and unintelligible manner.
5. Attack the trial judge or opposing counsel.

6. Use bl ock quotes extensively.

7. Overuse policy argunents or 8§ 105.

8. Avoid direct answers to the judges’ questions.

9. Deflect the question and distract the judge if it is not the
guestion you wanted to hear.

10. Cut off the judge' s question in md-sentence.
11. Be ignorant of the record or m scharacterize the record.
12. Blane your unfamliarity with the record on the fact that you

did not handle the case at the trial level. (The “SODDI” excuse
“sone other dude did it”).
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APPENDI X |1

Traps for the Unwary

1. 10-day appeal period. This is calendar days, not court days.
FRBP 9006(a). The period begins to run fromentry of the
judgnment or order to be appeal ed, not notice. Failure to receive
notice or failure of the clerk to serve notice of the entry of
the order will not excuse an untinely notice of appeal. It is the
appealing party’ s responsibility to nonitor the docket for entry
of the order.

2. A notion to dismss an appeal as untinely before the
expiration of the time to request an extension under FRBP
8002(c), alerts your opponent how to save the appeal.

3. An appeal froman untinely tolling notion under FRBP 8002(Db)
only raises the issue of the appropriateness of the order
resolving the tolling notion, not the underlying order. The
standard for reversing a denial of reconsideration is usually
much harder than to reverse the initial decision. Mke a tinely
appeal or notion to extend tinme to appeal if your tolling notion
is not tinely filed.

4. Statenent of Election to have appeal heard by district court -
Appel lant’s el ection nust be filed at the sanme tinme as the Notice
of Appeal, in a separate docunent, not attached to or
incorporated in the body of the Notice of Appeal.

5. If the order on appeal is not final, appellant nust obtain
FRCP 54(b) certification fromthe trial court or nove the BAP for
| eave to appeal .

6. Obtain a stay pending appeal if necessary to avoi d noot ness.
Motions for stay wll not ordinarily be considered unless they
are first made to the bankruptcy court or the novant explains why
the stay wasn’t obtained fromthe bankruptcy court. FRBP 8005.

“I didn’t think the bankruptcy judge would grant ny stay” is not
usual ly a sufficient explanation. It is usual for a stay to be
deni ed by the BAP, without prejudice, for failure to bring the
notion to the bankruptcy court in the first instance. |If tine is
of the essence, nake sure the stay notion is nade before the
correct court. It may head off problens later if at the

begi nni ng of your request for stay directed to the bankruptcy
court, you cite to_Ho v. Dai Hwa Electronics (In re Ho), 265 B.R
603 (9th Cir. BAP 2001), to establish that the bankruptcy court
retains jurisdiction to rule on a notion for stay pendi ng appeal,
even after a notice of appeal has been filed.
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7. Understand the standard of review and what hurdl es need to be
overcone to obtain a reversal

8. Separate judgnent rule. Be aware that a separate judgnent is
usual ly required. Your appeal may be del ayed until a separate
j udgnment is entered.

9. Support your brief with your excerpts of the record. Do not
expect that the panel will | ook at any supporting docunents filed
with intermedi ate notions. The excerpts of the record need to
stand al one as support for your position. The excerpts may only
contain itens that are part of the record on appeal. FRBP 8006.
Make sure your excerpts include the itens listed in 8009(b); each
itemis clearly tabbed; pages are consecutively numnber ed.

10. Ninth Grcuit jurisdiction may differ from BAP or district
court jurisdiction. The Circuit has jurisdiction over final
orders only. A district court or BAP decision on an
interlocutory appeal is not reviewable by the Crcuit until the
matter becones final at the bankruptcy court |evel

11. Modtions for reconsideration or rehearing after the BAP has
rendered its decision nust be made within 10 days. FRBP 8015. A
timely notion for reconsideration or rehearing tolls the tine to
appeal to the Crcuit. An untinely notion does not. The tine to
appeal to the Circuit is normally 30 days fromthe entry of the
BAP decision; if the United States is a party the tinme is 60
days. FRAP 4 and 6.

12. Requests for stay pending appeal to the Crcuit are nade to
t he BAP, the sane way BAP appeal stay requests are initially nmade
to the bankruptcy court. FRAP 8(a)(1)(A) (nade applicable by
FRAP 6(b)(1)(Q)).

13. Requests for sanctions nust be nmade in a separately filed
noti on. FRAP 8020.

14. Appel |l ees, suppl enent an i nadequate record sparingly, as you

may be inadvertently helping appellant. File a notion to dismss
for inadequate record instead.
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Appendi x |11

District

Alaska
Arizona
C. Cal.
E. Cal.
N. Cal.
S. Cal.
Hawaii
Idaho
Montana
Nevada
Oregon
E. Wash.

W. Wash.

TOTALS

NEW BANKRUPTCY APPEAL FILINGS
Twelve Months Ending December 31, 2003

Bankruptcy Appellate District Court Total
Panel

1 4 5

39 38 77

179 132 31

38 43 81

52 47 99

25 26 51

4 6 10

11 9 20

6 6 12

20 35 55

10 7 17

6 10 16

26 38 64

417 401 818

51% 49% 100%
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UNITED STATES BANKRUPTCY
APPELLATE PANEL OF
THE NINTH CIRCUIT

Effective November 18, 1988; as amended through May 9, 2002

AMENDED ORDER CONTINUING
THE BANKRUPTCY APPELLATE PANEL
OF THE NINTH CIRCUIT

JUDICIAL COUNCIL OF THE NINTH CIRCUIT AMENDED ORDER CONTINUING THE
BANKRUPTCY APPELLATE PANEL OF THE NINTH CIRCUIT

1. Continuing the Bankruptcy Appellate Panel Service.

(a) Pursuant to 28 U.S.C. § 158(b)(1) as amended by the Bankruptcy Reform Act of
1994, the judicial council hereby reaffirms and continues a bankruptcy appellate panel
service which shall provide panels to hear and determine appeals from judgments, orders
and decrees entered by bankruptcy judges from districts within the Ninth Circuit.

(b) Panels of the bankruptcy appellate panel service may hear and determine
appeals originating from districts that have authorized such appeals to be decided by the
bankruptcy appellate panel service pursuant to 28 U.S.C. § 158(b)(6).

(c) All appeals originating from those districts shall be referred to bankruptcy
appellate panels unless a party elects to have the appeal heard by the district court in the
time and manner and form set forth in 28 U.S.C. § 158(c)(1) and in paragraph 3 below.

(d) Bankruptcy appellate panels may hear and determine appeals from final
judgments, orders and decrees entered by bankruptcy judges and, with leave of
bankruptcy appellate panels, appeals from interlocutory orders and decrees entered by
bankruptcy judges.

(e) Bankruptcy appellate panels may hear and determine appeals from final
judgments, orders, and decrees entered after the district court from which the appeal
originates has issued an order referring bankruptcy cases and proceedings to bankruptcy
judges pursuant to 28 U.S.C. § 157(a).
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2. Immediate Reference to Bankruptcy Appellate Panels.

Upon filing of the notice of appeal, all appeals are immediately referred to the
bankruptcy appellate panel service.

3. Election to District Court - Separate Written Statement Required.

A party desiring to transfer the hearing of an appeal from the bankruptcy appellate
panel service to the district court pursuant to 28 U.S.C. § 158(c)(1) shall timely file a
separate written statement of election expressly stating that the party elects to have the
appeal transferred from the bankruptcy appellate panel service to the district court.

(a) Appellant: If the appellant wishes to make such an election, appellant must file
a separate written statement of election with the clerk of the bankruptcy court at the time
of filing the notice of appeal. Appellant shall submit the same number of copies of the
statement of election as copies of the notice of appeal. See Bankruptcy Rule 8001(a).
When such an election is made, the clerk of the bankruptcy court shall forthwith transfer
the case to the district court. The clerk of the bankruptcy court shall give notice to all
parties and the clerk of the bankruptcy appellate panels of the transfer at the same time
and in the same manner as set forth for serving notice of the appeal in Bankruptcy Rule
8004.

(b) All Other Parties: In all appeals where appellant does not file an election, the
clerk of the bankruptcy court shall forthwith transmit a copy of the notice of appeal to the
clerk of the bankruptcy appellate panels. If any other party wishes to have the appeal
heard by the district court, that party must, within thirty (30) days after service of the
notice of appeal, file with the clerk of the bankruptcy appellate panels a written statement
of election to transfer the appeal to the district court. Upon receipt of a timely statement
of election filed under this section, the clerk of the bankruptcy appellate panels shall
forthwith transfer the appeal to the appropriate district court and shall give notice of the
transfer to the parties and the clerk of the bankruptcy court. Any question as to the
timeliness of an election shall be referred by the clerk of the bankruptcy appellate panels
to a bankruptcy appellate panel motions panel for determination.

4. MOTIONS DURING ELECTION PERIOD

All motions relating to an appeal shall be filed with the bankruptcy appellate panel
service unless the case has been transferred to a district court. The bankruptcy appellate
panels may not dismiss or render a final disposition of an appeal within thirty (30) days
from the date of service of the notice of appeal, but may otherwise fully consider and
dispose of all motions.
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5. PANELS

Each appeal shall be heard and determined by a panel of three judges from among
those appointed pursuant to paragraph 6, provided however that a bankruptcy judge shall
not participate in an appeal originating in a district for which the judge is appointed or
designated under 28 U.S.C. § 152.

6. MEMBERSHIP OF BANKRUPTCY APPELLATE PANELS

The bankruptcy appellate panel shall consist of seven members serving seven-year
terms (subject to reappointment to one additional three-year term). The judicial council
shall periodically examine the caseload of the bankruptcy appellate panel service to
assess whether the number of bankruptcy judges serving should change. Appointment
of regular and pro tem bankruptcy judges to service on the bankruptcy appellate panel
shall be governed by regulations promulgated by the Judicial Council.

(a) When a three-judge panel cannot be formed from the judges designated under
subparagraph (a) to hear a case because judges have recused themselves, are disqualified
from hearing the case because it arises from their district, or are otherwise unable to
participate, the Chief Judge of the Ninth Circuit may designate one or more other
bankruptcy judge(s) from the circuit to hear the case.

(b) In order to provide assistance with the caseload or calendar relief, or otherwise
to assist the judges serving, or to afford other bankruptcy judges with the opportunity to
serve on the bankruptcy appellate panels, the Chief Judge of the Ninth Circuit may
designate from time to time one or more other bankruptcy judge(s) from the circuit to
participate in one or more panel sittings.

7. CHIEF JUDGE

The members of the bankruptcy appellate panel service by majority vote shall
select one of their number to serve as chief judge.
8. RULES OF PROCEDURE

(a) Practice before the bankruptcy appellate panels shall be governed by Part VIII
of the Federal Rules of Bankruptcy Procedure, except as provided in this order or by rule
of the bankruptcy appellate panel service adopted under subparagraph (b).

(b) The bankruptcy appellate panel service may establish rules governing practice
and procedure before bankruptcy appellate panels not inconsistent with the Federal Rules

of Bankruptcy Procedure. Such rules shall be submitted to, and approved by, the Judicial
Council of the Ninth Circuit.
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9. PLACES OF HOLDING COURT.

Bankruptcy appellate panels may conduct hearings at such times and places within
the Ninth Circuit as it determines to be appropriate.

10. CLERK AND OTHER EMPLOYEES.

(a) Clerk’s Office. The members of the bankruptcy appellate panel service shall
select and hire the clerk of the bankruptcy appellate panel. The clerk of the bankruptcy
appellate panel may select and hire staff attorneys and other necessary staff. The chief
judge shall have appointment authority for the clerk, staff attorneys and other necessary
staff. The members of the bankruptcy appellate panel shall determine the location of the
principal office of the clerk.

(b) Law Clerks. Each judge on the bankruptcy appellate panel service shall have
appointment authority to hire an additional law clerk.

11. EFFECTIVE DATE

This Order shall be effective as to all appeals originating in those bankruptcy cases
that are filed after the effective date of this Order. For all appeals originating in those
bankruptcy cases that were filed before October 22, 1994, the Judicial Council’s prior
Amended Order, as revised October 15, 1992, shall apply. This Order, insofar as just and
practicable, shall apply to all appeals originating in those bankruptcy cases that were filed
after the effective date of the Bankruptcy Reform Act of 1994, October 22, 1994, but before
the date of this Order.

IT IS SO ORDERED.

DATE: April 28, 1995; amended May 9, 2002.
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